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My Background and Experience

My name is Hans A. von Spakovsky.[1] [ am a Senior Legal Fellow in the Edwin Meese III Center for Legal and Judicial
Studies at The Heritage Foundation and Manager of the Election Law Reform Initiative. The views I express in this
testimony are my own, and should not be construed as representing any official position of The Heritage Foundation.

I spent four years at the Justice Department as a career civil service lawyer, including three years as Counsel to the
Assistant Attorney General for Civil Rights, where I helped coordinate the enforcement of federal voting laws. I spent two
years as a commissioner at the Federal Election Commission. I served on the Board of Advisors of the U.S. Election
Assistance Commission and on the Fulton County (Georgia) Board of Registrations and Elections. I am the former vice
chairman of the Fairfax County (Virginia) Electoral Board and a former member of the Virginia Advisory Board to the
U.S. Commission on Civil Rights.

I am the author of numerous studies and articles on voting, elections, and campaign issues, including as a contributor to the
American Bar Association’s book on elections, America Votes! A Guide to Modern Election Law and Voting Rights
(ABA Section of State and Local Government, 2012). I am the coauthor with John Fund of Who'’s Counting? How
Fraudsters and Bureaucrats Put Your Vote At Risk (Encounter Books, 2012).

Summary of Testimony

The U.S. already has a problem with noncitizens being able to easily register and vote in our elections—whether they do so
intentionally or not—with little chance of detection or even prosecution when they are detected. There have been numerous
such cases around the country, from Florida to Virginia to Ohio to California. Those meligible voters could make the
difference in a close election, and we have many close elections, particularly in local races.

On November 20, President Obama announced his new immigration policy, which is being implemented through a series



of directives issued by Jeh Johnson, the Secretary of the Department of Homeland Security (DHS). This executive action,
which will not only provide “deferred action” for aliens illegally in the United States—no prosecution or enforcement of
federal law requiring their removal—but will also provide them with social security numbers and employment authorization
documents or work permits. Lawsuits are already ongoing to force states to provide all aliens granted deferred status with
driver’s licenses, and other states such as Georgia are already granting driver’s licenses to such aliens.[2]

With an estimated five million illegal aliens being granted government identification documents and social security numbers,
the problems associated with noncitizens and elections will increase exponentially. When combined with the history of the
Department of Homeland Security’s prior reluctance to fully cooperate with election officials’ attempts to verify the
citizenship status of registered voters, it will be extremely difficult for election officials to prevent or detect those who
mtentionally or negligently affirm their eligibility to vote on voter registration forms and vote in local, state, and federal
elections.

The Current Problem

On October 13, 2010, an immigration judge in Orlando, Florida, issued an order in a removal case nvolving Anailin
Reyes.[3] She is a Cuban citizen who entered the U.S. in Miami on April 26, 2004. Four months after she arrived she
registered to vote and voted in the November 2004 election. Reyes’s aunt, Jobitza Soto, a U.S. citizen, told the court that
Soto, Reyes, and Reyes’ mother (who was also a Cuban citizen) were approached outside the Duval County Courthouse
by a woman who was part of a third-party organization holding a registration drive. Soto claimed that she told the woman
that her two companions were not U.S. citizens, but that the woman told her that “noncitizens could legally vote.” So Soto
filled out voter registration forms for all three of them.

The fact that Reyes and her mother were not U.S. citizens and therefore not entitled to vote was not detected by local
Duval County election officials and Soto was unable to identify which third-party organization prompted her, and
presumably other noncitizens, to register and vote. This only came to light when Reyes applied for a change in her
immigration status. During that process she mitially lied to the Department of Homeland Security about registering and
voting, but admitted it after “seeing evidence to the contrary” uncovered by DHS from a check of local voter registration
records.

If she had not tried to change her immigration status, Reyes could have easily continued to vote illegally and without
detection — as too many noncitizens (both legal and illegal) do in elections all over the country. Unfortunately for the
mterests of election integrity, the immigration judge in the proceeding, Rafael B. Ortiz-Segura, refused to do anything about
Reyes’s violation of federal and state law because he blamed election officials for mistakenly approving her registration in
the first place.[4]

This is not an isolated case. Noncitizens are on voter registration lists all over the country. In 2005, the U.S. Government

Accountability Office found that up to 3 percent of the 30,000 individuals called for jury duty from voter registration rolls

over a two-year period in just one U.S. district court were not U.S. citizens.[5S] While that may not seem like many, just 3
percent of registered voters would have been more than enough to provide the winning presidential vote margin in Florida
in 2000.

It is estimated that there are over a million illegal aliens in Florida. In 2012, a local NBC station found at least 100
individuals in just one Florida county who had been excused from jury duty because they were not U.S. citizens but who
were registered to vote.[6] One Coral Gables resident, Hnako Dennett, who is not a citizen, told the NBC reporter that
she votes “every year.” A Naples resident, Yvonne Wigglesworth, who is also not a citizen, claimed she did not know how
she had been registered but records showed she had voted in six different elections over the past eleven years.

In just one three-year period from October 2002 to September 2005, the U.S. Department of Justice prosecuted a dozen
noncitizens for registering or voting in elections beginning n 1998 all over Florida, including in Broward, Miami-Dade, St.
Lucie, Martin and Palm Beach Counties.[7] The Justice Department even prosecuted a noncitizen, Rafael Velasquez, who



had not only voted illegally, but also had been a candidate for the Florida legislature.[8] These cases were discovered
accidently—not through any systematic review of election records.

The current Justice Department is not interested in prosecuting such cases and enforcing federal laws that make it a crime
for noncitizens to register and vote.[9] In 2011, when I was still on the Fairfax County Electoral Board in Virginia, we
discovered 278 ndividuals who had registered to vote despite telling the Virginia Department of Motor Vehicles that they
were not U.S. citizens. One hundred seventeen of those noncitizens had “a history of voting in Virginia.”[10] We provided
that information to both the U.S. Attorney for the Eastern District of Virginia and the Public Integrity Section of the Justice
Department. No action was taken to either mvestigate or prosecute these cases.

In fact, such violations of federal law by noncitizens are not even likely to prevent them from becoming citizens. This was
demonstrated in 2010 in Tennessee when Putnam County election administrator Debbie Steidl revealed that she had been
given a form letter sent by DHS to an immigrant seeking to become a citizen telling him to submit evidence that he had
“been removed from the roll of registered voters.” The Obama Administration seemed uninterested in the fact that the
noncitizen had actually voted illegally in the 2004 election.[11]

A study by several professors at Old Dominion University and George Mason University released in 2014 estimated that
6.4 percent of noncitizens voted in 2008 and 2.2 percent voted in 2010.[12] This estimate was based on the Cooperative
Congressional Election Studies survey that surveyed 32,800 individuals in 2008 and 55,400 in 2010. There has been much
dispute over the validity of these estimates, including claims by some that the sampling estimate was too small, something
the authors dispute.[13]

But whatever the extent of the problem, the evidence is indisputable that aliens, both legal and illegal, are registering and
voting in federal, state, and local elections. Following a mayoral race in Compton, California, for example, aliens testified
under oath in court that they voted in the election.[14] In that case, a candidate who was elected to the city council was
permanently disqualified from holding public office in California for soliciting noncitizens to register and vote.[15] The fact
that noncitizens registered and voted in the election would never have been discovered except that the incumbent mayor,
who lost by less than 300 votes, contested the election.

Similarly, a 1996 congressional race in California was clearly affected by illegal noncitizen voting. Republican incumbent
Bob Dornan was beaten by his Democratic challenger Loretta Sanchez. Congresswoman Sanchez won the election by just
979 votes, and Dornan contested the election in the U.S. House of Representatives. His challenge was dismissed after an
investigation by this Committee discovered 624 nvalid votes by noncitizens who were present in the U.S. Immigration and
Naturalization Service (INS) database, as well as another 124 improper absentee ballots.[16] The Committee found
“circumstantial” evidence of another 196 noncitizens voting, but the Committee did not include the 196 m its tally of invalid
votes.

Although the election was not overturned, this Committee found that hundreds of votes had been cast illegally by
noncitizens in just one congressional race. And the investigation could not detect illegal aliens who were not in the INS
records. To my knowledge, neither the Justice Department nor California prosecutors ever prosecuted a single one of the
noncitizens who illegally voted in that close contest.

Some claim that illegal aliens do not register in order “to stay below the radar” and because “committing a felony for no
personal gain is not a wise choice.”[17] But there are many noncitizens who do not seem to understand that they are not
entitled to vote and for others the potential benefit of registering can outweigh the chances of being caught and prosecuted.
That is unfortunately true since most states have no measures in place to verify citizenship and even when caught, many
district attorneys will not prosecute what they see as a “victimless and non-violent” crime.[ 18]

On the benefit side of the equation, a voter registration card is an easily obtainable document, routinely issued without
checking identification, that an illegal alien can use for many different purposes, including obtaining a driver’s license,
qualifying for a job, and even voting.[19] The Immigration Reform and Control Act of 1986, for example, requires



employers to verify that all newly hired employees present documentation verifying their identity and legal authorization to
work in the United States.[20] The federal I-9 form that employers must complete for all new employees provides a list of
documentation that can be used to establish identity — including a voter registration card.

How aliens view the importance of this benefit was illustrated by the work of a federal grand jury in 1984 that found large

numbers of aliens registered to vote in Chicago. As the grand jury reported, many aliens “register to vote so that they can

obtain documents identifying them as U.S. citizens” and have “used their voters’ cards to obtain a myriad of benefits, from
social security to jobs with the Defense Department.”[21]

The grand jury’s report resulted in a limited cleanup of the voter registration rolls in Chicago, but just one year later,
Immigration and Naturalization Services (INS) District Director A. D. Moyer testified before a state legislative task force
that 25,000 illegal and 40,000 legal aliens remained on the voter rolls in Chicago. Moyer told the Illinois Senate that
noncitizens registered so they could get a voter registration card for identification, adding that the card was “a quick ticket
mto the unemployment compensation system.”[22] An alien from Belize, for example, testified that he and his two sisters
were able to register easily because they were not asked for any identification or proof of citizenship and lied about where
they were born. After securing registration, he voted in Chicago.

Once aliens are registered, of course, they receive the same encouragement to vote from campaigns’ and parties’ get-out-
the-vote programs and advertisements that all other registered voters receive. Political actors have no way to distinguish
between individuals who are properly registered and noncitizens who are illegally registered.

Some dismiss reported cases of noncitizen voting as unimportant because, they claim, there are no cases in which
noncitizens “intentionally” registered to vote or voted “while knowing that they were meligible.”[23] Even if this latter claim
were true — which it is not — every vote cast by a noncitizen, whether an illegal alien or a resident alien legally in the country,
dilutes or cancels the vote of a citizen, effectively disenfranchising that citizen. To dismiss such nullified votes because the
noncitizens supposedly did not know they were acting illegally debases one of the most important rights of citizens.

Obtaining an accurate assessment of the size of this problem is difficult. There is no systematic review of voter registration
rolls by most states to find noncitizens, and the relevant federal agencies—in direct violation of federal law—have either
refused to cooperate with those few state election officials who seek to verify the citizenship status of registered voters or
put up burdensome red tape to make such verification difficult. Federal immigration law requires these agencies to
“respond to an inquiry by a Federal, State, or local government agency, seeking to verify or ascertain the citizenship or
Immigration status of any individual within the jurisdiction of the agency for any purpose authorized by law, by providing
the requested verification or status information,” regardless of any other provision of federal law, such as the Privacy Act.

[24]

Examples of the Department of Homeland Security’s intransigence include the following:

= Florida was forced to sue DHS in 2012 because the department refused to provide citizenship verification information
for registered voters as required by federal law.[25]

= [n declining to cooperate with a request by Maryland in 2004 to check the citizenship status of individuals registered to
vote there, a spokesman for the U.S. Citizenship and Immigration Service (CIS) mistakenly declared that the agency
could not release that imformation because “it is important to safeguard the confidentiality of each legal immigrant,
especially in light of the federal Privacy Act and the Immigration and Nationality Act.”’[26]

= In 2005, Washington’s Secretary of State Sam Reed asked the CIS to check the immigration status of registered
voters in Washington; the agency refused to cooperate.[27]

= [n 1997, the FBI and the U.S. Attorney’s office in Dallas were nvestigating voting by noncitizens. The investigation
was started when a random check by local INS agents found 10 noncitizens who had voted in just one 400-person
precinct, but the criminal investigation was turned over to local prosecutors. They sent a computerized tape of the names



of individuals who had voted to the INS requesting a check against INS records, but the INS refused to cooperate with
the criminal investigation.[28] An INS official was quoted as saying that the INS bureaucracy did not “want to open a
Pandora’s Box.... [f word got out that this is a substantial problem, it could tie up all sorts of manpower. There might be
a few thousand [illegal voters] in Dallas, for example, but there could be tens of thousands in places like New York,
Chicago or Miami.”[29]

These incidents show that the CIS and U.S. Immigration and Customs Enforcement (ICE) (the successor agencies to the
IN'S within the Department of Homeland Security), were either ignorant of federal legal requirements or deliberately
ignoring them. An inquiry by a state or local election official regarding voter eligibility based on citizenship falls squarely
within their statutory authority. It is only since Florida filed its successful lawsuit against DHS that the department has finally
started working with state officials[30] to give them limited access to the Systematic Alien Verification for Entitlements
(SAVE)[31] database for citizenship verification. But this system is apparently slow and cumbersome and DHS needs to
work with the states to develop a more accessible process or system to verify the citizenship of registrants.

To be sure, CIS and ICE databases are not comprehensive; they contain information only about legal immigrants who have
applied for the documentation necessary to be in the United States and illegal immigrants who have been detained. With
President Obama’s executive action on immigration, however, they will now also contain information on the millions of
illegal aliens who apply for deferred status. Access to that information will be crucial for election officials in their attempts to
clean up registration lists and find aliens who are illegally registered and voting in elections. However, there is not yet any
indication that the Obama administration will provide state election officials access to information on those aliens granted
deferred status.

The past obstinacy of federal agencies over complying with the law compelled local election officials to rely almost entirely
on the “honor system” to keep noncitizens from the polls. As Maryland’s state election administrator has complained,
“There is no way of checking.... We have no access to any information about who is in the United States legally or
otherwise.”[32] Most discoveries of noncitizens on the registration rolls are therefore accidental.

But it continues to happen. The former Colorado Secretary of State testified before Congress in 2011 that a check of the
voter registration rolls against state Department of Motor Vehicles (DMV) records found many noncitizens had registered
and voted.[33] New Mexico Secretary of State Dianna Duran reported that a preliminary check of voter registration rolls
had already found 37 noncitizens who had voted in New Mexico elections.[34]

In 2006, Paul Bettencourt, the former Voter Registrar for Harris County, Texas, testified before the U.S. Committee on
House Administration that the extent of illegal voting by foreign citizens in Harris County was impossible to determine but
“that it has and will continue to occur.” Twenty-two percent of county residents, he explained, were born outside the
United States, and more than 500,000 were noncitizens. Bettencourt noted that he cancelled the registration of a Brazilian
citizen in 1996 after she acknowledged on a jury summons that she was not a U.S. citizen. Despite that cancellation,
however, “[s]he then reapplied in 1997, again claiming to be a U.S. citizen, and was again given a voter card, which was
again cancelled. Records show she was able to vote at least four times in general and primary elections.”[35]

In 2005, Bettencourt’s office turned up at least 35 cases in which foreign nationals applied for or received voter cards, and
he pointed out that Harris County regularly had “elections decided by one, two, or just a handful of votes.” In fact, a
Norwegian citizen was discovered to have voted in a state legislative race in Harris County that was decided by only 33
votes.[36]

As the story by the local NBC station in Florida demonstrated, some noncitizen registrations can be detected through the
jury process. The vast majority of state and federal courts draw their jury pools from voter registration lists, and the jury
questionnaires used by court clerks ask potential jurors whether they are U.S. citizens. In most states, however, and
throughout the federal court system, court clerks rarely notify local election officials that potential jurors have sworn under
oath that they are not U.S. citizens.



In jurisdictions that share that information, election officials routinely discover noncitizens on the voter rolls. For example,
the former district attorney in Maricopa County, Arizona, testified that after receiving a list of potential jurors who admitted
they were not citizens, he indicted 10 who had registered to vote. (All had sworn on their registration forms that they were
U.S. citizens.) Four had actually voted in elections.[37]

The county recorder in Maricopa County also received nquiries from aliens seeking verification, for their citizenship
applications, that they had not registered or voted. Thirty-seven of those aliens had registered to vote, and 15 of them had
actually voted. As the county’s district attorney explained, these numbers come “from a relatively small universe of
individuals—Ilegal immigrants who seek to become citizens. ... These numbers do not tell us how many illegal immigrants
have registered and voted.” Even these small numbers, though, could have been enough to sway an election. A 2004
Arizona primary election, explained the district attorney, was determined by just 13 votes. Clearly, noncitizens who illegally
registered and voted in Maricopa County could have determined the outcome of'the election.

These numbers become more alarming when one considers that only a very small percentage of registered voters are called
for jury duty in most jurisdictions. The California Secretary of State reported in 1998 that 2,000 to 3,000 of the individuals
summoned for jury duty in Orange County each month claimed an exemption from jury service because they were not U.S.
citizens, and 85 percent to 90 percent of those individuals were summoned from the voter registration list, rather than
DMV records.[38] While some of those individuals may have simply committed perjury to avoid jury service, this
represents a significant number of potentially illegal voters: 24,000 to 36,000 noncitizens summoned from the voter
registration list over a one-year period.

Utah, which issues driver’s licenses to illegal aliens (as do a number of other states), switched to a two-tiered system that
issues a visibly different “driving privilege” card to illegal aliens after a limited 2005 audit by the state’s Legislative Auditor
General. The audit found that hundreds of illegal aliens had registered to vote when they obtained their Utah driver’s
licenses and at least 14 of them had voted.[39] The audit used a small sample; Utah State Senator Mark Madsen said that
an extrapolation of the audit numbers suggested that 5,000 to 7,000 aliens were registered to vote.[40]

President Obama’s Executive Action on Immigration

On November 20, President Obama announced his new immigration policy, which is being implemented through 10
directives issued by Jeh Johnson, the Secretary of the Department of Homeland Security. This executive action will provide
“deferred action” for certain aliens illegally in the United States, which Johnson defines as deferring “the removal of an
undocumented immigrant for a period of time.”[41] This means no prosecution or enforcement of federal law requiring the
removal and deportation of illegal aliens. The Social Security Administration and DHS will also provide them with social
security numbers and employment authorization documents or work permits for three years, which can be renewed.
Lawsuits are already ongoing to force states to provide all aliens granted deferred status with driver’s licenses, while a
number of states have already voluntarily implemented such a policy.[42]

It is estimated that up to five million aliens who are here illegally may be granted deferred status,[43] along with government
identification documents and social security numbers. This will greatly exacerbate the problems associated with noncitizens
and elections just given the sheer numbers of new individuals who will be given a quasi-legal status to be present—and
working—in the United States.

Additionally, these aliens will also be given social security numbers and will eventually be able to obtain driver’s licenses as
states change their policies voluntarily or are forced to through litigation. Thus, it will be easier for these aliens to register to
vote illegally since they will be able to meet the Help America Vote Act of 2002 requirement[44] that mail voter
registration applicants provide the last four digits of their social security number or their current driver’s license number
when they submit their registration form to election officials.

As a result, it may be extremely difficult for election officials to prevent or detect those noncitizens who mtentionally or
negligently affirm their eligibility to vote on voter registration forms and vote in local, state, and federal elections using their



newly obtained identification documents.

Recommendations

There are several changes that states and the federal government can and should make to prevent noncitizens from
registering and voting illegally in state and federal elections:

= Congress and state legislatures should require all federal and state courts to notify local election officials
when individuals summoned for jury duty from voter registration rolls are excused because they are not
United States citizens. United States Attorneys are already under a similar obligation for felons: Under the National
Voter Registration Act, they must send information on felony convictions to local election officials so that the felons can
be removed from voter registration rolls.[45]

= Congress should investigate why the Justice Department is not prosecuting registration and voting by
noncitizens, which are serious offenses against the basic principles of our democratic system.

= Congress should investigate whether DHS is granting citizenship or deferred status to aliens who have
illegally registered or voted in past elections. Such aliens should not be eligible for citizenship or deferred status.
They should be referred to the Justice Department for prosecution and removal, as well as to the relevant state election
officials so that they can be struck from the registration rolls.

= All states should require anyone who registers to vote to provide proof of U.S. citizenship and Congress
should make it clear that federal law does not prohibit such a requirement.

= All social security numbers issued to aliens should have the letter “N” (to designate a noncitizen) at the end
of the number so they can easily be identified by government officials as noncitizens.

= DHS should work with the states to develop a more accessible process or system to verify the citizenship of
registrants. Although DHS has finally started complying with federal law and is working with some states to verify the
citizenship status of registered voters through the use of the SAVE system, it is apparently a slow and cumbersome
process.

= A voter registration card should not be accepted as a valid identifying document to obtain a driver’s license
or for identification under federal employment rules unless states have implemented proof-of-citize ns hip
requirements for voter registration.

Conclusion

America has always been a nation of immigrants, and we remain today the most welcoming nation in the world. Newly
minted citizens assimilate and become part of the American culture very quickly. Requiring that our laws—al// of our laws
—be complied with requires no more of an alien than it does of a citizen. It is a violation of both state and federal law for
immigrants who are not citizens to vote in state and federal elections. These violations effectively disenfranchise legitimate
voters whose votes are diluted, and they must be curtailed and punished.

Election officials have an obligation not only to enforce the law, but also to implement registration and election procedures
that do not allow those laws to be bypassed or ignored. The federal government has an obligation to assist election officials
in maintaining the security of our election process, and that requires giving states immediate and complete access to all
DHS records on noncitizens.

Anything less encourages contempt for the law and our election process. Lax enforcement of election laws permits
individuals who have not entered the American social compact or made a commitment to the U.S. Constitution, U.S. laws,
and the U.S. cultural and political heritage to participate in elections and potentially change the outcome of closely



contested races that affect how all Americans are governed.
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